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I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A

I N RE COPPER MOUNTAI N
SECURI TI ES LI Tl GATI ON. No C-00-3894 VRW

ORDER

It is well-known that the Private Securities Litigation
Ref orm Act (PSLRA) and FRCP 9(b) inpose a particularity
requirement in the allegation of securities fraud. This is
especially inportant in the case of a conplaint alleging open
mar ket fraud or fraud on the market, such as the conplaint at

bar .

The starting point for the particularity analysis is

not the allegedly false or msleading statenents of the

def endants, but the truth that emerges fromthe market. An open
mar ket trades on different points of view of an issuer’s
prospects. If all investors thought the sanme things, there
woul d be no tradi ng except that pronpted by the need of

i nvestors to re-balance their portfolios anong investnent

al ternatives (i e, cash versus bonds, stocks versus cash, etc).

What matters in an open market case is the total m x of
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information in the market and whether that m x has been altered
in some significant way to create a very wi dely, indeed
essentially universal, but wong view of the value of the
security at issue. It is the “truth” that reveals the “error”
of the market. The disclosure of this “truth” avul sively
changes the price of the security. But disclosure of a market
“error” does not make out a case of “fraud on the market.”
Starting with the “truth,” the conplaint nust allege facts to
show that the previously settled but false investor expectations
can be laid at the feet of defendants. This nay seem sinpl e,
although it is not easy to do. A conplaint satisfying the
particularity requirement does not require rococo factual

detail, but it does require specifics. So a plaintiff seeking
to all ege open market securities fraud does well to begin the
analysis with the “truth,” stack it up against what preceded it
and then see if acts, om ssions or statenments of defendants can
pl ausi bly be said to be responsible for the “truth” not energing
earlier when plaintiffs traded their securities.

Generally, open market fraud conplaints fail to satisfy
the required pleading standard in one of several different ways.
Most often plaintiffs cannot identify a fal se statenment of
def endant that m ght account for causing a security issue’s
price to be distorted. Even if a statenent that turns out to be
fal se can be identified, it is usually so | aden with cautionary
| anguage as to be unactionable as a practical matter. In the
nore common om ssions case, plaintiff nmay be unable to find a

ground upon which to allege that defendant knew the omtted fact
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or had a duty to disclose it. This conplaint illustrates these
various shortcon ngs.

Def endants Copper Mountain Networks, Inc (CM, Richard
Glbert (Glbert) and John Creel man (Creel man) nove to dism ss
plaintiff Quinn Barton’s (Barton) consolidated class action
conplaint in this securities class action litigation. Doc # 85.
The court finds that: (1) the allegations in Barton’ s conpl aint
are not pled with the requisite degree of particularity; (2) the
all egations in Barton’s conplaint are insufficient to support a
strong inference of scienter; and (3) many of the statenents
upon which Barton prem ses liability are immuni zed under the
PSLRA’ s saf e harbor provision for forward-I|ooking statenents.

Accordingly, the court GRANTS defendants’ notion to dism ss the

conpl ai nt.
|
The court discussed the procedural history of this case
in great detail in its previous order dated February 10, 2004
(Doc # 131), and need not repeat that history here. The

following facts come fromplaintiffs’ consolidated conpl ai nt
(CC, Doc # 80). Plaintiff Barton is a CM stockhol der who
purchased 1000 shares of CM stock at $68 per share on August 18,
2000. CC at 3 1 6, Attach A. Defendant CMis a supplier of

hi gh-speed Digital Supplier Line (DSL) products. CC at 4 | 12.
Def endant G | bert is president and CEO of CM and has held such

position since April 1998. Id at 4 1 9. Defendant Creel man was
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CM s CFO during the class period, though he resigned this
position in March 2001. 1d at 4 § 10. Barton brings suit

agai nst the defendants on the basis of allegedly false
statenments made during the class period from April 19, 2000, to
October 17, 2000. See id at 4 § 8. During the class period, CM
had approximately 51 mllion shares of stock outstandi ng, which
traded at a price as high as $125 per share. |Id at 4 f 8, 20-21
1 106. After the class period, the stock’s value fell to |ess
than $10 per share. |Id at 20 § 105.

At oral argument, Barton contended that the nubbin of
his all egati ons agai nst defendants regarding false or m sl eadi ng
statenments is that, on several occasions during the class
peri od, defendants had announced i npressive revenue and earni ngs
per share projections. But on Cctober 17, 2000, defendants
announced that CM s revenues and earnings would fall far short
of those projections. See CC at 20 T 103. Barton nmaintains
that those revenue and earni ngs projections during the class
period were false when made. Barton also contends that a nunber
of other statenments by defendants regarding CM s business
prospects were m sl eading. Barton provides eight reasons why

def endants’ statenents were false or m sl eading:

1. CMs relationship with Lucent was declining (CC at
12 § 76, 14 1 85 and 21 § 107); _
2. Lucent was planning to introduce a conpeting

product —the Stinger — that would have a negative
I npact on CM s sales and revenue (Id at 14 § 85,
15 1 90);

3. Nor t hPoi nt had announced an intention to pur chase
DSL from Cisco (Id at 13 § 80, 15 T 90);

4. CM s CLEC custorers were not established (Id at 17
1 96

5. CM w%s shi ppi ng goods to fewer custonmers (ld at 13
1 80, 15 7 85 and 21 f 107);




United States District Court

For the Northern District of California

© 0O ~N oo o b~ w NP

L L i < e
N~ o o~ W N B O

[T
© o

N N DN DN DD N NN DNDDN
0o N o o b W N P O

6. CM s CLEC custoners were | osing market
capitalization and infornmed CM that they would be
scal ing back orders (Id at 12 Y 72, 76, 13 Y 80,
86 ¢ 85, 15 ¢ 90, 19 ¥ 101, 21 Y 107);

7 Sal es of DSLAM were declining (Id at 13 § 80, 21
107);

8. CNI% profit margins were declining (1d at 21-22
107).

Def endants argue that Barton’s CC fails to satisfy the
hei ght ened pl eadi ng standards required in a securities fraud
action, based on three all eged defects: (1) Barton has failed to
pl ead fraud with particularity (Mot Dism (Doc # 85) at 3:1-5);
(2) Barton fails to set forth a factual basis giving rise to a
strong inference of scienter as to any allegedly fal se statenent
(id at 3:6-10); (3) many of the allegedly fal se statenments at
i ssue were forward-1ooking projections or information providing
t he underlying bases for such projections and were acconpani ed
by safe harbor warnings or protected by the “bespeaks caution”

doctrine (id at 3:11-13).

As a prelimnary matter, the court nust consider
whet her to take judicial notice of certain docunents attached
either to defendants’ request for judicial notice (RIN, Doc #
82), the declarations of WlliamE G auer (G auer Decls | and
Il; Docs ## 83, 96) and the declaration of Tony Ranps (Ranpbs
Decl; Doc # 84). Defendants contend that all the docunents so
attached are the proper subject of judicial notice pursuant to
FRE 201.

Exhi bits H through Kto the RIN are Form 3s and 4s
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filed with the SEC regarding the stock sales of Gl bert and
Creelman, while Exhibits A through Gand L to the RIN are other
SEC filings. Def endants contend that the court is authorized
to take judicial notice of docunents filed with the SEC. The
court agrees that judicial notice of such documents is proper.

See, e g, Bryant v Avado Brands, Inc, 187 F3d 1271, 1276 (11th

Cir 1999); Allison v Brooktree Corp, 999 F Supp 1342, 1352 n3

(SD Cal 1998). This conclusion is bolstered by the fact that
courts are specifically authorized, in connection with a notion
to dism ss a securities fraud conplaint, to consider docunents
and filings described in the conplaint under the incorporation

by reference doctrine. See, e g, Ronconi v Larkin, 253 F3d 423,

427 (9th Cir 2001); In re Silicon Graphics Sec Litig, 183 F3d

970, 986 (9th Cir 1999). Thus, the court takes notice of al
the docunments attached to the RIN

Exhi bits C through K to the Ranps Declaration are CM
press releases. Such press releases contain “safe harbor”
war ni ngs regardi ng any forward-|ooking statenents in the press
rel eases. Judicial notice of these exhibits is proper for

several reasons. First, the court is required to consider “any
cautionary statement acconpanying [a] forward-I| ooking statenment,
which [is] not subject to material dispute, cited by the
defendant.” 15 USC § 78u-5(e). Second, the court may take
judicial notice of information that was publicly available to
reasonabl e investors at the tinme the defendant nmade the

al l egedly false statenents. See In re The First Union Corp Sec

Litig, 128 F Supp 871, 883 (WDNC 2001). Third, such press
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rel eases are proper to consider under the incorporation by

reference doctrine. Silicon G aphics, 183 F3d at 986. Exhi bi ts

A and B to the Ranpbs Declaration are transcripts of CM
conference calls. Because the transcripts contain safe harbor
war ni ngs and because Barton relies on the conference calls in
the CC, the transcripts are the proper subject of judicial

notice as well. See 8§ 78u-5(e); Silicon Graphics, 183 F3d at

986. Accordingly, the court takes judicial notice of all the
exhi bits attached to the Ranps Decl arati on.

Exhibits Gto the Grauer Declaration | is a printout of
CM s stock price for the duration of the class period.
I nformati on about the stock price of publicly traded conpanies

t he proper subject of judicial notice. Gaonino v Citizens

Uilities Co, 228 F3d 154, 166 n8 (2d Cir 2000). Exhibit Ato

the Grauer Declaration | is a copy of the cover page in the
first-filed securities fraud suit filed against CM As it is a
record in the court’s own file, it is the proper subject of
judicial notice. Exhibits E, F, and | to the G auer Decl aration
| are a Lucent press release dated Septenber 7, 1999, a Kauf man
Bros’ anal yst report dated October 9, 2000, and an article
publ i shed in Mtleyfool.comdated October 12, 2000. All three
docunments are relied upon by Barton in his CC and are thus the

proper subject of judicial notice. Silicon Graphics, 183 F3d at

986. The court accordingly takes judicial notice of all the
request ed docunents attached to the Grauer Declaration I.

Exhibit Cto the G auer Declaration Il is a Form 8-K

filed by Rinythmw th the SEC on August 15, 2001. Judici al
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notice of this docunent is proper for the sane reasons judici al
notice of the other SEC filings is proper. Exhibit E to the
Grauer Declaration Il is a press release from Cisco Systens
dated May 8, 2000. Judicial notice of such a press rel ease, as
previously noted, is proper. Accordingly, the court takes
judicial notice of Exhibits C and E to the Grauer Decl aration
.

Exhibit Dto the G auer Declaration Il is a copy of a
Form4 filed with the SEC by CM This same formis filed with
the RIN as Exhibit I, and Barton di sputes the accuracy of RIN
Exhibit | in his opposition to defendants’ npotion, noting that
t he number of pages was possibly inaccurate. See Opp Mot Di sm
(Doc # 91) at 14:2 nl. Gauer attests that he obtained a second
copy of this form based on Barton’s concern and that the
docunent contains the sanme nunber of pages as the original
Exhibit 1. See Gauer Decl Il at 2 1 5. Because G auer has
obtained the sanme formtw ce, the court accepts that the page
number is correct; thus, judicial notice of Exhibit D is proper

for the sane reasons as it is proper for the other SEC filings.

The court first considers the proper standard by which

to judge the adequacy of a conplaint in a securities fraud




United States District Court

For the Northern District of California

© 0O ~N oo o b~ w NP

L L i < e
N~ o o~ W N B O

[T
© o

N N DN DN DD N NN DNDDN
0o N o o b W N P O

action brought pursuant to Section 10(b) and Rule 10b-5.

FRCP 12(b)(6) notions to dism ss essentially “test
whet her a cogni zabl e cl ai m has been pleaded in the conplaint.”

Scheid v Fanny Farnmer Candy Shops, Inc, 859 F2d 434, 436 (6th

Cir 1988). FRCP 8(a), which states that plaintiff’s pleadings
must contain “a short and plain statement of the claimshow ng
that the pleader is entitled to relief,” provides the standard

for judgi ng whether such a cognizable claimexists. Lee v City

of Los Angeles, 250 F3d 668, 679 (9th Cir 2001). This standard

is a liberal one that does not require plaintiff to set forth
all the factual details of his claim rather, all that the
standard requires is that plaintiff give defendant fair notice

of the claimand the grounds for making that claim Leathermn

v_Tarrant County Narcotics Intell & Coord Unit, 507 US 163, 168

(1993) (citing Conley v G bson, 355 US 41, 47 (1957)). To this

end, plaintiff’s conplaint should set forth “either direct or
inferential allegations with respect to all the materi al

el ements of the claini. Wttstock v Van Sile, Inc, 330 F3d 899,

902 (6th Cir 2003).

Under Rule 12(b)(6), a conplaint “should not be
di sm ssed for failure to state a claimunless it appears beyond
doubt that plaintiff can prove no set of facts in support of
[her] claimwhich would entitle [her] to relief.” Hughes v
Rowe, 449 US 5, 9 (1980) (citing Haines v Kerner, 404 US 519,
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520 (1972)); see also Conley, 355 US at 45-46. All materi al
al l egations in the conplaint nust be taken as true and construed

in the light nost favorable to plaintiff. See Silicon G aphics,

183 F3d at 980 nl1l0. But “the court [is not] required to accept
as true allegations that are nerely conclusory, unwarranted
deductions of fact, or unreasonable inferences.” Sprewell v

&olden State Warriors, 266 F3d 979, 988 (9th Cir 2001) (citing

Clegg v Cult Awareness Network, 18 F3d 752, 754-55 (9th Cir
1994)).

Revi ew of a FRCP 12(b)(6) notion to dismss is
generally limted to the contents of the conplaint, and the
court may not consider other documents outside the pleadings.

Arpin v Santa Clara Valley Transp Agency, 261 F3d 912, 925 (9th

Cir 2001). The court may, however, consider docunments attached

to the conplaint. Parks School of Business, Inc v Sym ngton, 51
F3d 1480, 1484 (9th Cir 1995). |If a plaintiff fails to attach
to the conplaint the docunents on which the conplaint is based,
a defendant may attach such docunents to its notion to dismss
for the purpose of showi ng that the docunents do not support

plaintiff’s claim In re Autodesk, Inc Sec Litig, 132 F Supp 2d

833, 837 (ND Cal 2000) (citing Branch v Tunnel, 14 F3d 449, 454

(9th Cir 1994)). This permts the court to consider the full
text of a docunment that the plaintiff’s conplaint only partially

quotes. Autodesk, 132 F Supp 2d at 838 (citing In re Stac

Electronics Sec Litig, 89 F3d 1399, 1405 n4 (9th Cir 1996), cert

deni ed, 520 US 1103 (1997)). Additionally, “[t]he court need

not * * * accept as true allegations that contradict matters

10
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properly subject to judicial notice * * *.” Sprewell, 266 F3d
at 988 (citing Mullis v United States Bankr Ct, 828 F2d 1385,
1388 (9th Cir 1987)).

In a securities fraud action, a heightened standard of
pl eadi ng applies. First, a case brought under Section 10(b) and
Rul e 10b-5 nust neet the particularity requirenments of FRCP

9(b). Stac Electronics, 89 F3d at 1404; see also In re 3 enFed

Inc Sec Litig, 42 F3d 1541, 1545 (9th Cir 1994) (en banc). Rule

9(b) requires a plaintiff alleging fraud to “set forth what is
fal se or m sl eading about [the] statenent[] and why it is
false.” d edFed, 42 F3d at 1548.

Second, plaintiff’s conplaint nust satisfy the
requi rements of the PSLRA. As defendants maintain, Congress in
1995 endeavored to address the problens posed by private
securities litigation and attenpted to limt the so-called
“abuse and m suse” of such litigation so that financial and
productivity | osses would be mnimzed. See S Rep No 98, 104th
Cong, 1lst Sess at 5-9 (1995) (G auer Decl |, Exh B). The result
of Congress’ reformefforts was the PSLRA, which inposes several
stringent requirements on securities fraud pleadings. The
conplaint nmust: (1) “specify each statenent alleged to have been
m sl eadi ng[ and] the reason or reasons why the statenment is
m sleading * * *” (15 USC 8§ 78u-4(b)(1)); (2) with respect to

any such all egati ons based upon information and belief, “state

11
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with particularity all facts on which that belief is formed” (15
USC § 78u-4(b)(1)); and (3) “with respect to each act or
om ssion * * * state with particularity facts giving rise to a
strong inference that the defendant acted with the required
state of mnd” (15 USC 8§ 17u-4(b)(2)).

Even if plaintiff nmeets the three requirenents, the
PSLRA carves out a safe harbor fromliability if the statenents
at issue were forward-I| ooking and acconpani ed by neani ngful risk
war ni ngs. 15 USC § 78u-5(c); see also Splash |, 2000 US Di st
LEXI'S 15369 at *16. An anal ogous doctrine (which predates the
enactment of the PSLRA) is the “bespeaks caution” doctrine,
which allows a court to rule as a matter of |aw that defendant’s
forward-| ooking statenents contai ned enough cauti onary | anguage

or risk disclosure to protect against liability. See, e g,

Provenz v Mller, 102 F3d 1478, 1493 (9th Cir 1996). |If a
defendant’s statenents are i mmuni zed under either doctrine,

di sm ssal of the conplaint is appropriate. See id; In re Splash

Technol ogy Hol dings, Inc Sec Litig, 2000 US Di st LEXIS 15369,

*29 (ND Cal) (Splash 1).

The court now turns to whether Barton’s CC neets these

stringent requirenents.

12
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Def endants’ first argunment is that Barton has failed to
satisfy the pleading with particularity requirenent of Rule 9(b)
and the PSLRA. As defendants note, requiring plaintiff to plead
all details relating to his allegations of fraud “is the PSLRA s
singl e nost inportant weapon agai nst pleading fraud by hindsight
because it forces plaintiff[] to reveal whether [he] base[]
[his] allegations on an inference of earlier know edge drawn
fromlater disclosures or from contenporaneous docunents or

other facts.” |In re The Vantive Corp Sec Litig, 110 F Supp 2d

1209, 1216 (ND Cal 2000).

Under the PSLRA, a conplaint nust specifically allege:
(1) each specific false statenent; (2) the reasons on which
plaintiff bases his belief that the statements were fal se when
made; (3) all facts on which that belief is formed; and (4)
specific facts that give rise to a strong inference that
def endant acted with scienter, i e, that defendant acted
intentionally or with deliberate recklessness. Ronconi, 253 F3d
at 429; 8§ 17u-4(b)(1) & (2). Barton contends that he has
satisfied these pleadings requirenents because, for each
statenment, he has specified who made the statenent, to whomthe
statement was nmade, the dates such statenments were nmade and the
reasons such statenments were false. Opp Mot Dismat 10:15-11:2

(citing In re Verity, Inc Sec Litig, 2000 US Dist LEXIS 11720,

*7-*8 (ND Cal 2000)). Defendants contend that this is not
enough.

/

/

13
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First, defendants contend that the facts all eged are
insufficient to show that defendants’ statenments were false. As
not ed above, Barton essentially offers eight reasons why CM s
projections regarding its future revenue and potential for

revenue growt h were false:

1. CMs relationship with Lucent was declining (CC at
12 1 76, 14 § 85 and 21 § 107);
2. Lucent was planning to introduce a conpeting

product —-the Stinger — that would have a negative

I npact on CM s sales and revenue (Id at 14 § 85,

15 1 90);

Nort hPoi nt had announced an intention to purchase

DSL from Cisco (Id at 13 § 80, 15 T 90);

CM s CLEC custoners were not established (1d at 17

1 96);

CM was shi ppi ng goods to fewer custoners (ld at 13

1 80, 15 7 85 and 21 § 107);

CM s CLEC custoners were | osing market

capitalization and infornmed CM that they would be

scal ing back orders (1d at 12 Y 72, 76, 13 { 80,

86 ¢ 85, 15 ¢ 90, 19 ¥ 101, 21 Y 107);

7. fggfs of DSLAM were declining (ld at 13 § 80, 21 ¢

8. CMs profit margins were declining (ld at 21-22
107) .

o 0 A W

Def endants contend that the CC does not all ege why
t hese facts mask defendants’ false, as opposed to nerely wong -
that is, incorrect — projections of future events. Defendants
contend that Barton does not identify: (1) when any particul ar
customer informed CMthat it would begin scaling back; (2) how
much any particul ar customer reduced its orders fromCM (3) the
dat es when such reductions were announced or actually took
pl ace; (4) the ampunt of business represented by such
notifications; (5) when CM began shipping to fewer custoners;

(6) the identities of the custonmers to whom CM no | onger shi pped

14
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or to whom CM reduced shi pnents; or (7) when CMs revenues and
mar gi ns began to decline. Mt Dismat 9:1-9. Defendants also
al l ege that Barton’s conpl aint | acks an explanation regarding
why, if true, such facts would have made CM s revenue and growth
projections false — in other words, Barton fails to allege any
facts explaining why CM coul d not have achi eved such revenue and
growth in spite of reduced orders. 1d at 9:10-13.

The court agrees. In Silicon Graphics, the Ninth

Circuit suggested that, to plead with sufficient particularity,
it is not enough nerely to assert the existence of information —

rather, the crucial details of the information itself is

required. “‘Particularity’ refers to ‘the quality or state of
being particular,” i e, ‘dealing with or giving details;
detailed; mnute; circunmstantial’ * * * Thus, we read the

statutory command that the plaintiff plead all the ‘facts’ with

‘“particularity’ to nean that a plaintiff nust provide a |list of
all relevant circunstances in great detail.” 183 F3d at 984,
quoti ng Random House Col | ege Dictionary 473 (rev ed 1980).

While Barton's allegations indicate that CM s busi ness may have
hit sone sizeable bunps in the road, the allegations contain
little to show t hat defendants knew of these bunps but did not
di scl ose them The court finds it difficult to infer that

def endants’ statenments were fal se when nade sinply because the
projections in those statenments did not come conpletely true.
For exanple, without sufficient detail regarding the anount of
reductions in custonmer orders, it is not possible to know the

scope of the inpact of such reductions on CMs business and thus

15
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whet her the projected revenues and earni ngs woul d be inpossible
to nmeet. And wi thout know ng the precise timng of such
reductions, it is inpossible to discern whether defendants were
aware of the alleged problenms at the tinmes they made their
revenue and earni ngs projections.

Def endants al so allege that many of the allegedly false
statenments on which Barton prem ses liability are vague and
indefinite opinions that constitute nere “puffery.”
“[P]redictions and forecasts which are not of the type subject
to objective verification are rarely actionable under 8 10(b)
and Rule 10b-5. * * * An inability to foresee the future does
not constitute fraud, because the securities |aw approach
matters froman ex ante perspective.” Searls v d asser, 64 F3d

1061, 1066 (7th Cir 1995). Sone courts in this district have

found that vague statenments are not actionabl e because “they are

considered inmmaterial and di scounted by the market” and because

“reasonabl e investors do not consider ‘soft’ statements or |oose
predi ctions inportant in making investnent decisions.” See, e
g, Wenger v Lum sys, 2 F Supp 2d 1231, 1245 (ND Cal 1998). 1In
Wenger, the court cited several exanples of such vague,

i nactionable statenents, including: (1) “W're the |leader in a
rapidly growi ng market”; (2) “W have the convergence of the
health care trends* * * * [defendant] is positioned at the crest

of those two converging trends”; (3) “We have an extrenely broad
product line”; and (4) “1995 was a very good year for
[defendant]* * * * [defendant] introduced five new products * *

* [and] the acquisition of [another conpany] expanded our

16
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product line to include video capture digitizers and data
conpression boards * * * **_ |d at 1245-46; see also In re

Gupta Corp Sec Litig, 900 F Supp 1217, 1236 (ND Cal 1994)

(finding that statements such as “business couldn't be better,”
“it’s a great tinme for a conpany like ours,” and “we al ready
have a sizable | ead over our conpetition” were not actionable).

Def endants argue that many of the allegedly false

statenents fall in this category, and Barton does not dispute
this assertion. Such statenments include:

. In the April 18, 2000, press release, Glbert is
quoted as saying, “[We feel that [CM has a
strong product set to pursue energing MIU
opportunities.” CC at 11 T 68; Ranps Decl, Exh C

. On May 29, 2000, Gl bert reassured investors and
anal ysts that CM s business remained “strong.” CC
at 13 T 78.

. CMs April 28, 2000, Form S-1/A states that “[CM
desi gns, manufacture, sells and supports [ DSL]
products and believes the demand for high speed
access solutions which are enabl ed by such
procudts is significant and will continue to grow
Iwth the use of the Internet, the proliferation of
data intensive applications and the proliferation
of and corporate networking applications.” CC at
12 § 78; RIN, Exh E at 27.

. CMs July 17, 2000, press release predicted that
“Iw] e expect that these products will continue to
position [CM solutions as best-of-breed for the
evol vi ng busi ness, MIU, and residential DSL
market.” CC at 14 § 82; Ranps Decl, Exh D.

. In the October 12, 2000, Motleyfool.cominterview,
G | bert asserted that consolidation in the DSL
mar ket woul d be “ver positive for [CM * * *
CC at 19 T 100; Grauer Decl 1, Exh I.

. On Septenber 27, 2000, Creelnman stated that CM
sold a significant amount of equi pment to
“established” CLEC custoners. CC at 16 { 94.

The court agrees that these statenments are vague and constitute
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run-of-the-m |l corporate optimsmon which no reasonable

i nvestor would rely. See Wenger, 2 F Supp 2d at 1246.

Def endants al so argue that Barton’s conplaint fails to
satisfy the particularity requirenments because it is does not
contain sufficient facts regarding the sources of Barton’s
information. Defendants contend that, to satisfy the
requi rement that the bases of Barton’s information and belief be
pled with particularity, Barton nmust rely on nore than
uni dentified docunents and unspecified sources and nust plead
t he exi stence of inconsistent contenporaneous information. Mot
Dismat 6:14-21.

In Silicon Graphics, the Ninth Circuit nade cl ear that

securities fraud all egations cannot rest upon unidentified
sources and unspecified docunents. |In review ng the adequacy of
the conplaint in that case, the court of appeals noted that
plaintiff relied in part on the existence of internal reports
that contradicted defendant’s public representations. The
appell ate court reasoned that one of the conplaint’s
deficiencies was that “it |ack[ed] sufficient detail and
foundati on necessary to neet either the particularity or strong
i nference requirenents of the PSLRA. * * * [Plaintiff] fails to
state facts relating to the internal reports, including their
contents, who prepared them which officers reviewed them and

fromwhom [plaintiff] obtained the information.” 1d at 984.
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Thus, the court of appeals concluded that “[i]n the absence of
such specifics, we cannot ascertain whether there is any basis
for the allegations that the officer had actual or constructive
know edge of [defendant’s] problens that woul d cause their
optimstic representations to the contrary to be consciously
m sl eading.” 1d at 985.

The Ninth Circuit enphasized a simlar point in Yourish

v California Anplifier, 191 F3d 983 (9th Cir 1999). In that

case, the appellate court considered plaintiff’s generalized
al |l egati on regarding the existence of confidential non-public
i nformation avail able to defendants but provided no details

about the information, other than the “true facts” reveal ed by

the information. 1d at 994. The allegations contained “none of
t he
particul ars” about the information, such as what nedi um

contained the informati on, when the informtion was nmade
avai l able to the people inside the conpany, which of the

def endants woul d have had access to the information or when such
def endants woul d have been aware of such information. 1d. In
reaching its conclusion that plaintiff’s allegations were
insufficient, the appellate court cited the Seventh Circuit’s

decision in Arazie v Millane, 2 F3d 1456 (7th Cir 1993). The

Seventh Circuit concluded that an assertion that defendant

conpany’s “‘internal docunents admtted’” various facts was
i nsufficient under Rule 9(b) because the conplaint did not
““indicate who prepared the projected figures, when they were

prepared, how firmthe nunbers were, or which * * * officers
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reviewed them’” Yourish, 191 F3d at 995-96, quoting Arazie, 2
F3d at 1467.

This strict standard has been foll owed even by courts
of this circuit that have found the standard to be somewhat
taxing to plaintiffs. “‘[A] proper conplaint which purports to
rely on the existence of internal reports would contain at |east
sone specifics fromthose reports as well as such facts as may
indicate their reliability * * * [A]lthough requiring a
plaintiff to provide specifics fromthe reports prior to
di scovery seens a bit unfair, we are bound by our prior casel aw
(sic) and give the internal reports little or no weight in our

analysis.” No 84 Enployer-Teanster Joint Council Pension Trust

Fund v Anerica West Holding Corp, 320 F3d 920, 942 n20 (9th Cir
2003), quoting Silicon Graphics, 183 F3d at 985.

Appl ying these standards to the case at bar, the court
finds that Barton's conplaint is deficient. As defendants note,
Barton begins by stating that his information and belief is
“based upon the investigation nmade by and through his attorneys,
whi ch investigation included, anong other things, a review of
t he public docunents, press releases, news reports, and anal yst

reports of [CM.” CC at 2:12-16. The Silicon G aphics court

found such boilerplate pleading to be inadequate to support
claims of fraud. 183 F3d at 985. Simlarly, the Yourish court
noted that boilerplate | anguage was insufficient and |led the
court to the conclusion that the “drafters of the conpl aint
often seemed to have done little nore than copy verbatim

| anguage from [the defendant’s] public filings, and then
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proclaimat nmore or |ess regular intervals that the statenents
were false.” 191 F3d at 995 (internal citations omtted).

In addition to this boilerplate assertion, Barton’s
conpl ai nt includes several other potential bases for his
i nformation and belief. First, Barton asserts that G| bert and
Creel man were aware of certain negative information because
G | bert and Creel man “received, on a regular basis, reports from
[CM s] finance departnent setting forth sales and operations of
[CM, summarizing orders, dollar volumes of the orders, and
product type sold.” CC at 9-10 f 61. Such allegation fails to
i nclude many critical details, including when such reports were
written, who wote the reports and when the alleged reports were
received and read. Barton thus fails to provide any
corroborating details that would indicate the reliability of
such reports. Second, Barton alleges that defendants “spoke on
a regular basis with Lucent and [CM s] other custoners and knew
about their custoners’ plans to drastically reduce their
purchases from CM and *“knew, based on regul ar communi cati ons
with Lucent, that [CMs] relationship with Lucent was
deteriorating at a rate which was far nore rapid than the
def endants know edge [sic].” Id at 10 Y 62, 64. Such
all egations fail to identify many of the particulars of such
comruni cati ons, such as when the comruni cati ons were nade, which
custonmers (aside from Lucent) were involved, with which
enpl oyees at those conpani es comruni cati ons were made and what
positions in those conpani es such enployees held. Barton's

conpl aint thus provides no indication of the reliability of
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t hese statenents.

Barton’s final allegation supporting his information
and belief is that, because G| bert and Creel man were top
executives at CM they nust have known the rel evant informtion
regardi ng the DSL business, CM s business and sales cycles and
mar ket share, CM s relationships with its major custoners and
CM s potential to achieve growth. 1Id at 23 Y 112, 113. This
i ssue relates nore specifically to scienter, which the court
addresses this issue in nore detail below in section
[11(B)(2)(ii).

Thus, Barton’s conplaint fails sufficiently to pl ead
the bases for Barton’s information and belief.

Accordingly, the court finds that Barton has failed to
plead with particularity the falsity of defendants’ statenents
and the bases of his information and belief and that dism ssal
of his conplaint on this ground is warranted.

/
/

Def endants argue that a further deficiency in the
conplaint is that it fails to allege facts that support a strong
i nference of scienter. Scienter is “a nental state enbracing

intent to deceive, manipulate or defraud.” Ernst & Ernst v

Hochf el der, 425 US 185, 194 nl12 (1976). The Ninth Circuit has

established that “plaintiffs proceedi ng under the PSLRA can no

| onger aver intent in general terns or nere ‘notive and
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opportunity’ or ‘recklessness,’ but rather, nust state specific
facts indicating no | ess than a degree of recklessness that
strongly suggests actual intent” and that “the PSLRA requires
plaintiffs to plead, at a mninmum particular facts giving rise
to strong inference of deliberate or conscious recklessness.”

Silicon Graphics, 183 F3d at 979. VWhen the chal |l enged

statenents are forward-|ooking, the facts nust give rise to a
strong inference that defendant had actual know edge that the
statement was false or msleading. Ronconi, 253 F3d at 429.
Def endants contend that Barton’s conplaint fails to
raise a strong inference of scienter because none of the four

possi bl e grounds for scienter are sufficient.

First, defendants argue that prem sing scienter on the
undat ed di scussions with unidentified Lucent representatives and
ot her unidentified custoners is insufficient. Mt Dismat 13:8-
16. Barton alleges that defendants knew their statenents to be
fal se based on communi cati ons with Lucent and ot her CM

cust omers. CC at 10 19 62, 64. In Silicon Graphics, the Ni nth

Circuit dism ssed the plaintiff’s conplaint in part because “it
| ack[ ed] sufficient detail and foundation necessary to neet

either the particularity or strong inference requirenments of the

PSLRA. * * * [Plaintiff] fails to state facts relating to the
internal reports, including their contents, who prepared them

which officers reviewed them and from whom she obtai ned the
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information.” 1d at 984 (enphasis added). Accordingly, the
requi rement of pleading with particularity applies with equal
force to scienter. As defendants point out, Barton's conpl ai nt

| acks any description of: (1) when and where the all eged
conmmuni cati ons took place; (2) who was present; (3) how Barton

| earned what was said during such conversations; and (4) what,
specifically, was said during those conversations. As the N nth

Circuit noted in Silicon Gaphics, in the absence of such

detail, it is inpossible to draw the necessary strong inference
regar di ng def endants’ know edge. Accordingly, the court finds
t hat such alleged conversations do not give rise to a strong

i nference of scienter.

Def endants next assert that Barton cannot adequately
pl ead scienter by arguing that, because Gl bert and Creel man
possessed seni or managenent positions, they can be presuned to
possess the requisite intent. Mt Dismat 13:17-14:11; see CC
at 23 99 112, 113, 23-24 Y 117-18, 28-89 Y 129-30. Barton
argues that, as key officers of the conpany, Gl bert and
Creel man can be presunmed to know facts critical to the business’
core operations.

It is true that some courts have found that facts
critical to a business’s core operations or an inportant
transaction generally are so apparent that their know edge nay

be attributed to the conpany and its key officers.”” 1n re
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Peopl esoft Inc Sec Litig, 2000 US Dist LEXIS 10953, *11 (ND

Cal), quoting Epstein v Itron, 993 F Supp 1314, 1325-26 (ED

Wash); see also In re Aetna Inc Sec Litig, 34 F Supp 2d 935, 943

(ED Pa 1999) (finding that know edge of “w despread integration
probl enms” with defendant conpany’s recent nmerger could
reasonably be inputed to the know edge of the conpany’s
officers). But even courts in this district that have

recogni zed this proposition have cautioned that “[l]i ke all

ot her circunstantial inferences, the persuasive force of each
situation must be evaluated individually. Rote allegation about
“hands-on’ nmanagers and ‘inportant’ transactions should not, by

t hensel ves, be enough to denonstrate a strong inference of

scienter.” Peoplesoft, 2000 US Di st LEXIS 10953 at *11-*12.
Def endants point out that a presunption about the
of ficers’ know edge is inappropriate and has general ly been

rejected by the Ninth Circuit. See, e g, Silicon G aphics, 183

F3d at 985 (stating that, in the absence of specifics, there is
no basis for determ ning whether the officers knew their
statenments were false); Autodesk, 132 F Supp 2d at 844
(rejecting plaintiff’s contention that key officers should be
presuned to have know edge because such a presunption woul d

def eat the requirenent of specially pleading scienter); Vantive,
110 F Supp at 1218 (rejecting contention that defendants had the
requi site know edge because of their “hands-on” managenent style
and their “interaction” with other officers and enpl oyees and
characterizing such pleading as “boilerplate).

The court agrees that cases such as Silicon G aphics
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undernm ne the assertion that conpany officers may be presunmed to
have know edge of certain information by virtue of their
position within the conpany. As the courts in Autodesk and
Vantive point out, such a presunption reduces pleading scienter
to boilerplate assertions, which would defeat the PSLRA s
requi rement that scienter be pled with particularity. Thus, the
court declines to speculate on Glbert and Creel man’s know edge
based on the positions they held at CM

Even if the court were to apply the “core business”
presunption, that presunption would be of little assistance to
Barton here. Such a presunption applies only to facts regarding
a conpany’s “core business,” and very little of the know edge
Barton woul d have the court attribute to G lbert and Creel man
falls in that category. Wile declining sales and revenue m ght
be an appropriate category of know edge to attribute to key
of ficers under sone circunstances, such attribution would not be
appropriate here, since Barton provides little information
substantiating the details of the allegedly declining sales and
revenue. And inputing know edge of the activities, operations
and plans of other conpanies to Glbert and Creelman is entirely
unwarranted. In Stac, for exanmple, the Ninth Circuit stated
t hat “anot her conpany’s plans cannot be known with certainty.
Even assumi ng, as we nust, that [another conpany] had i nforned
[defendant] that it planned to introduce [a product],
[ def endant] coul d not have known whether [the other conpany]
would truly do so.” 89 F3d at 1399. Thus, the court agrees

with defendants that corporate officers should never be presuned
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to know the plans of another conpany. See Reply Mt Dism (Doc #
95) at 6:1-3.

Def endants’ next argunent is that Barton’ s allegations
regarding G lbert and Creelman’s desire to retain their job and
prestige is insufficient to establish scienter. Mt D sm at
14:12-15:3; see CC at 23-24  117. Most courts have found that
such “nmotive and opportunity” allegations, standing al one, do
not constitute sufficient grounds for alleging scienter.

Aut odesk, 132 F Supp 2d at 844 (citing Silicon Graphics, 183 F3d

at 979)); In re PetsMart, Inc Sec Litig, 61 F Supp 2d 982, 999.

The rationale behind this limtation is that “alleging a
corporate defendant’s desire to retain his position with its
attendant salary, or [to] realize gains on conpany stock, would
force the directors of virtually every conpany to defend
securities fraud actions.” Phillips v LCl Int’'l, Inc, 190 F3d

609, 623 (1999).

Barton argues that, while notive and opportunity
standi ng al one may not suffice, his conplaint should nonethel ess
survive on the basis that such notive and opportunity are
coupled with highly material m srepresentations. Opp Mt Di sm
at 15:9-15. It is true that sone courts have found that notive
and opportunity, when coupled with highly material m sstatenents
or om ssions pled in sufficient detail, nmay provide the basis

for scienter. See In re Nuko Info Systens Inc Sec Litig, 199

27




United States District Court

For the Northern District of California

© 0O ~N oo o b~ w NP

L L i < e
N~ o o~ W N B O

[T
© o

N N DN DN DD N NN DNDDN
0o N o o b W N P O

FRD 338, 343. But to make such a finding, the court would
require that Barton’ s allegations regarding the fal se statenents
be pled with enough particularity that it would be fair to infer
scienter — otherwi se, plaintiffs could subvert the general
rejection of “notive and opportunity” allegations nerely by
pl eadi ng that defendants had made material m sstatenents. As
the court recogni zed previously, the allegations regarding
falsity, while identifying particular categories of information
t hat purportedly made defendants’ statenents false, provide
little in the way of particul ars about such information. 1In the
absence of this kind of specific information, the court declines
to find that defendants’ notive and opportunity provide a strong
i nference of scienter here.

Barton al so contends that the tenporal proximty
between a fal se statenment and the subsequent disclosure of
i nconsi stent information provides enough circunstanti al
evi dence, when coupled with notive and opportunity, to support a
strong inference of scienter. Opp Mdt Dismat 15:25-16:21.
Barton relies on Fecht v Price Co, 70 F3d 1078, 1083-84 (9th Cir

1995), which provides that the shortness of time between a false
statenent and the revelation of the true state of affairs
provi des circunmstantial evidence of falsity. See also In re

VISX Inc Sec Litig, 2001 US Dist LEXIS 2152, *29-*30 (ND Cal)

(finding that tenporal proximty supports an inference of
falsity in some circunstances). Barton cites several statenents
made or issued by defendants in Septenber and October 2000, each

of which concerned CLECs and their inmpact on CMs potential for
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revenue and growth. Opp Mot Dism at 16:6-21. Although such
statenments were made a relatively short tinme before CM announced
on October 17, 2000, that it would not nmeet its revenue
expectations, such statenents do not provide convincing
circunstantial evidence. The statenents cited by Barton relate
to the CLECs and whet her changes in their financial health or
position would affect CM As the court expl ained above, it
cannot be reasonably expected that one conpany know the plans or
the effects of the financial condition of another conpany with
certainty. Stac, 89 F3d at 1399. Thus, those statenents sinply

do not support a strong inference of scienter.

Def endants’ | ast argunent regarding scienter is that
G | bert and Creel man’s stock sales do not support a strong
i nference of scienter. Mt Dismat 15:4-17:23. To rely upon an
i nsider’s stock sales to support a strong inference of scienter,
Barton has the burden to show that such sales are “unusual” or
“suspicious.” Ronconi, 253 F3d at 435; PetsMart, 61 F Supp 2d
at 1000. Insider trading is unusual or suspicious “only when it
is ‘dramatically out of line with prior trading practices at
times calculated to nmaxim ze the personal benefit from

undi scl osed i nside information. ld, quoting Silicon G aphics,

183 F3d at 986. And sone courts have found that “where an
i ndi vi dual retained nore shares that he or she sold, the

resulting aggregate loss will defeat an inference of fraud.”
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PetsMart, 61 F Supp 2d at 1000. |In evaluating the nature of

i nsider stock sales, courts typically exam ne three factors: (1)
the anobunt and percentage of shares sold by insiders; (2) the
timng of the sales; and (3) whether the sales were consi stent
with the insider’s trading history. Ronconi, 253 F3d at 435
(citing Silicon Graphics, 183 F3d at 986). Even if these

factors reveal stock sales to be “suspicious,” sone courts wll
not infer scienter on the basis of stock sales alone. See In re

Spl ash Technol ogy Sec Litig, 2001 US Di st LEXIS 16252, *43 (ND

Cal) (Splash Il1), quoting G eebel v FTP Software, Inc, 194 F3d
185, 206 (1st Cir 1999).

Def endants first argue that Barton fails to establish
scienter based on insider trading because he fails to allege
that G lbert and Creelman’s stock sales were dramatically out of
line with prior sales. Mt Dismat 15:18-16:10. As a threshold
matter, the court agrees with defendants that, because Barton’s
conpl ai nt does not contain detailed information concerning
G |l bert and Creelman’s tradi ng practices before the class
period, any allegations of scienter based on such sales are
weak. Sonme courts have found that, in the absence of proof that
sales were out of line with prior trading practices, it is
i npossi ble to discern whether stock sales would provide a strong

i nference of scienter. See Dal arne Partners Ltd v Sync

Research, Inc, 103 F Supp 2d 1209, 1214 (CD Cal 2000). 1In the

i nterests of thoroughness, however, the court exam nes whet her
the trading practices were out of line with prior practice.

Both Gl bert and Creel man were subject to a “lock-up
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period” after CMs |IPO that prohibited themfromselling any
stock until October 1999. See RIN, Ex L at 62, 64-65. Gl bert
sol d 195,000 shares during the period from October 1999 through
March 2000. See RIN, Exh H. Although the CC states that

G |l bert then sold 110,000 during the class period (which ran
fromApril 19, 2000, to October 17, 2000), the true figure is
150, 000 shares. See RIN, Exh I; CC at 4 1 8. Creelmn sold
82, 750 shares of stock during the period from October 1999

t hrough March 2000. See RIN, Exh J. Creelnman then sold 99, 000
shares during the class period. See RIN, Exh K. Barton does
not dispute these figures.

Based on these figures, the court would be hard-pressed
to conclude that Gl bert and Creel man’s sal es during the class
period were dramatically out of line with their previous trading
patterns. The sales of both Glbert and Creel man were
relatively consistent between the two six-nonth periods, and
G lbert and Creel man certainly did not sell significantly nore
stock during the class period than they did in the preceding six
nmonths. I n fact, Gl bert sold nore shares during the six nonths
preceding the class period than he did during the class period
itself.

Def endants next argue that the timng of the stock
sal es was not suspicious, based on several argunents: (1) 45% of
Creelman’s sal es took place during the first few days of the
cl ass period and 53% of G lbert’s sales took place during the
first six weeks of the class period — not at a tinme particularly

proximate to the stock drop (see RIN, Exhs I, K); (2) G bert
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and Creelman’s | ast stock sales were in August 2000, and they
sold no stock at all during the period of tinme follow ng the
al l egedly false statenents in Septenber and October 2000 (see
id); (3) Glbert and Creel man sold their stock at prices ranging
from $58 to $90, below the class period high price of $125 (see
id; CC at 20-21 § 106).

Barton responds that, with respect to the timng of the
sal es, the proper question is whether the defendants gai ned a
mar ket advantage from the undi scl osed adverse information and

that, despite the fact that the stock was not sold at its peak

price, the value they received is still significantly greater
than the value to which the stock fell. Opp Mot Dism at 14:6-
17; see Ronconi, 253 F3d at 436 (noting that defendants sold

stock at a price conparable to what it was worth after the
negative informati on was di sclosed). Barton also argues that
def endants engaged in a pattern of “heated trading activity” in
August (not long before the negative disclosures in October),
since Gl bert and Creelman coll ectively sold 70,000 shares in

that nonth. Opp Mot Dism at 14:18-15:7.

The court does not find that the tim ng of the stock
sales is strongly suspicious. First, as defendants point out,
G | bert and Creel man sol d conparabl e or greater blocks of stock
during other open trading wi ndows as they did in August 2000.
See RIN, Exhs H-K. For exanple, Creelman and G | bert
collectively sold 168,000 shares during the February 2000 wi ndow
and 149, 000 shares during the April/May wi ndow. See id. The

so-called flurry of trading in August does not appear to be
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dramatically out of line with these trading patterns. Further,
the tenmporal proximty between the August stock sales and the
Oct ober disclosure, while marginally suspicious based on its
timng, is not enough to raise a strong inference of scienter.

Second, the sale prices of the stock are not, by
t hemsel ves, convincing evidence that the timng of the sales was
suspicious. It is undoubtedly true that the sale of Gl bert and
Creel man’s stock during the class period caused themto reap
econom ¢ benefits that they would not have realized had they
sold the stock after the October 17, 2000, announcenent. But
the prices at which defendants sold their stock — ranging from
$58 to $90 — also tend to show that defendants did not calcul ate
their sales to maxim ze the stock’s value. Such prices, as
def endants note, constitute only 43%to 72% of the stock’s peak
value. Had G lbert and Creelman’s sal es been cal culated to reap
the benefits of the undisclosed information, it is likely that
at | east sonme of the stock sal es would have been at a price
cl oser to the stock’s maxi mum val ue.

Wth respect to the stock trading, defendants’ fi nal
argunent is that Glbert’s stock sales were not suspicious in

anount . Mot Dismat 17:10-23. Def endants cite Vantive Corp for

t he proposition that, when a CEO only sells a | ow percentage of
his stock (in that case, 13%, scienter could not be inferred.
As CEO of CM G | bert made nost of the allegedly false
statenments at issue. Although the parties disagree regarding

t he proper method of calculating the exact percentage of stock

G lbert sold, by either of their calculations, Glbert sold only
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bet ween 17% and 21% of his shares of stock. Opp Mdt D sm at
14:2 nl; Reply Mot Dismat 7:5 n6; see RIN, Exhs H, |

Def endants also cite Ronconi for the proposition that selling
this particular percentage of stock is not suspicious. 253 F3d
at 435 (finding that selling 17% of holdings is not sufficient
to support an inference of scienter). Defendant also argues
that since Gl bert retained significantly nore shares than he
sol d, the aggregate |oss defeats any inference of scienter.
PetsMart, 61 F Supp 2d at 1000.

Wth respect to Glbert, the court agrees that the
percent age of stock sold during the class period is not
suspi ci ous enough to raise a strong inference of scienter. Even
assum ng that Gl bert sold 21% of his hol dings, the sal es of
such stock woul d, at nost, support a weak inference of scienter.
See PetsMart, 61 F Supp 2d at 1000 (noting in passing that the
sal e of 20% of stock during the class period m ght be enough to
raise an inference of scienter under certain circunstances).

But 21%is not significantly greater than the 17% figure

di scl ai med in Ronconi . And the fact that Gl bert, who was the
CEO of the conpany, retained the majority of his holdings tends
to negate such an inference.

Creel man’s stock, however, is another matter.
According to Barton’s cal cul ati ons, Creel man sold nore than 50%
of his stock. CC at 22 § 111. Selling over half of one’s
hol dings is significantly nmore suspicious than selling only one-
fifth of one’s holdings. The 50% figure is significant also

because it neans that Creelman did not retain nore stock than he
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sold. As such, the anmount of Creelmn’s sales, standing al one,
m ght be enough to make his stock trading suspicious.

Taken as a whol e, however, even Creelman’s sales are
not enough to make the trading activity suspicious. As the
court noted, even Creelman’s sales of stock were consistent with
hi s past trading patterns and did not occur at tines that would
have maxi m zed the val ue of such stock. On the whole, the court
cannot conclude that such stock sales were suspicious enough to
raise a strong inference of scienter.

Accordingly, the court finds that Barton has failed to
pl ead facts giving rise to a strong inference of scienter and

that his conplaint should al so be dism ssed on this basis.

Def endants’ | ast argunent is that Gl bert and
Creelman’s forward-| ooking statenments are not actionabl e because
they are protected by the PSLRA's safe harbor and because they
are protected under the “bespeaks caution” doctrine. Mt Dism
at 17:24-24:5. The Ninth Circuit has recogni zed that “[t]he
PSLRA created a statutory version of th[e “bespeaks caution”]
doctrine by providing a safe harbor for forward-|ooking
statements identified as such, which are acconpani ed by

meani ngf ul cautionary statenments.” Enployers Teansters Local

Nos 175 & 505 Trust Fund v _The C orox Co, 2004 US App LEXI S 119,

*16 (9th Cir). Accordingly, it is appropriate to consider the

two protections sinultaneously.
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In describing the “bespeaks caution” doctrine, the
Ninth Circuit has said:

“The bespeaks caution doctrine provides

a mechani sm by which a court can rule

as a matter of law (typically in a notion
to dismss for failure to state a cause

of action or a notion for summary judgnment)
t hat defendants’ forward-I|ooking representa-
tions contained enough cautionary | anguage

or risk disclosure to protect the defendant
agai nst clains of securities fraud.”

Clorox, 2004 US App LEXIS 119 at *15-*16, quoting In re Wrlds

of Wonder Sec Litig, 35 F3d 1407, 1413 (9th Cir 1995). Under

this doctrine, the court nust consider whether the total m x of
information in the docunent or conversation is m sl eading.

Fecht v The Price Co, 70 F3d 1078, 1082 (9th Cir 1995). In

ot her words, the “bespeaks caution” doctrine “reflects nothing

nore than ‘the unremarkabl e proposition that statenents nust be

anal yzed in context.”” Id, quoting Worlds of Wnder, 35 F3d at
1414. Simlarly, the safe harbor created by the PSLRA protects
“forward-|ooking statenents identified as such, which are
acconpani ed by neani ngful cautionary statenents.” Clorox, 2004
US App 119 at *16; see also 15 USC § 78u-5(c). The court is
requi red under the PSLRA to consider any statenent cited in the
conpl ai nt and any cautionary statenent acconpanying such
statement in evaluating a notion to dismss. 15 USC § 78u-5(e)
Def endants contend that a nunber of the statenents in
t he conplaint are i muni zed under the safe harbor/bespeaks
caution rationale. Defendants argue that the follow ng
statenments are acconpani ed by adequate safe harbor warnings:

. The two identified press releases — one from April
18, 2000, and one fromJuly 17, 2000 (CC at 11 1
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68,

>

13 1 82; Ranos Decl, Exhs C, D):

The April 18, 2000, press rel ease announced
first-quarter revenues and earni ngs,

descri bed CM s past revenues and descri bed
CM s acquisition of OnPrem as well as the
mar ket opportunities that acquisition m ght
present. The press rel ease contained a “Note
to Investors” warning that identified the
press release as containing forward-I|ooking
statenments and listing factors that m ght

subj ect the information to change, such as:

. quarterly fluctuations in operating

results attributable to the timng and
anount of orders for products;

. the concentration of revenue in a snal
nunber of custoners;

. risks related to integrating the
operati ons and products of OnPrem
Net wor ds;

. factors affecting the rate of DSL

depl oynment by custoners; and (5) factors
affecting the demand for DSL
t echnol ogi es.

Ranmpbs Decl, Exh C.

The July 17, 2000, press release announced
second- quarter revenues and earnings,
characterized CMas likely to continue to be
“best-of-breed” for the evolving DSL mar ket
and characterized the second quarter as a
refl ection of an ongoi ng focus on
“excel l ence, execution, and narket

| eadership.” The press rel ease was
acconpani ed by essentially the sane risk
war ni ngs as acconpani ed the April 18, 2000,
press release. Ranos Decl, Exh D.

The three identified SEC filings — one S-1/A and
two 10-Q (CC at 12 1 73, 75, 15 ¥ 89; RIN, Exhs
A B, E):

>

The April 28, 2000 S-1/A states in part that
demand for CM s products would “continue to
grow with the use of the Internet, the
proliferation of data intensive application
and the proliferation of corporate networking
aﬁplications.” CC at 12 1 75; RIN, Exh E.
The S-1/A also warned that “it is difficult
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or inpossible for us to predict future
results of operations and you shoul d not
expect future revenue growth to be conparable
to our recent revenue growth.” RIN, Exh E at
4. CM also specified that:

. Quarterly and annual results were |ikely
to fluctuate significantly due to
factors beyond CMs control, such as
timng, anount, cancellation or
reschedul ing of custoner orders and the
econom ¢ conditions of the DSL and
t el ecomuni cati ons markets (1d at 5);

. CM s success depended upon strategic
partnershi ps with other conpanies,
I ncl udi ng Lucent, which were al so
relatively new and which CM coul d not
control (lId at 7);

. Lucent was a | arge custonmer and was
selling its own conpeting product, which
caused CMto expect a decline in sales
both to Lucent and to those custoners
who purchased CM equi pment through
Lucent (1d);

. CMs primary custoners were CLECs whose
presence in the market was relatively
new and that future orders from CLECs
woul d depend upon those conpanies’
ability to, for instance, raise capital
and acquire new custoners (ld at 6).

The two 10-Qs reported that CM expected

earni ngs that eventually proved to be overly
optimstic. CCat 12 § 73, 15 f 87; RIN,
Exhs A, B. The two fornms contai ned
substantially the sanme cautionary | anguage as
the April 28, 2000, S-1/A form RIN, Exh A
at 13-16; RIN, Exh B at 14-17.

The two identified conference calls (CC at 11

70,

>

14 9 84; Ranos Decl, Exhs A, B):

During the April 2000 conference call,

G Il bert and Creel man stated their
expectations that CM woul d have revenue in
excess of $330 mllion, that CMs gross
margi n would remain at or above 54% for 2000
and that CM expected earni ngs per share of
$0.88-0.90 for 2000 and of $1.20-1.25 for
2001. CC at 11 f 70; Ranos Decl, Exh A
Creel man began the call by stating that the

38




United States District Court

For the Northern District of California

© 0O ~N oo o b~ w NP

L L i < e
N~ o o~ W N B O

[T
© o

N N DN DN DD N NN DNDDN
0o N o o b W N P O

conference call contained forward | ooking
statenments, that such statenents were subject
to risk and uncertainty and referred
listeners to CMs SEC filings for nore
detailed informati on on such risks. Ranps
Decl, Exh A at 1.

> During the July 2000 conference call, CM
again reForted expected revenues of roughly
$325 million and earnings per share of
roughly $1.00 for 2000, as well as gross
mar gi ns above 55% CC at 14  84; RIN, Exh
B. Creelman issued a safe harbor warning
simlar to the one given in connection with
thelApriI 2000 conference call. RIN, Exh B
at 1.

Def endants al so argue that the follow ng statenents,

al t hough not

i mmedi at el y acconpani ed by saf e harbor warnings,

are protected under the “bespeaks caution” doctrine, because

t hey were nade in reasonable tenporal proximty to the

cautionary statenments issued in conjunction with the other

forward | ooking statenents:

The one-on-one conversations G | bert and Creel man
al l egedly had followi ng the April and July 2000
conference calls (CC at 11 § 70, 14 q 84), which
happened in conjunction with the conference calls
and the press rel eases issued at or near the sane
time (Ranpbs Decl, Exhs A-D);

Gl bert’s May 29, 2000, conversation with

uni dentified investors characterizing CM s

busi ness as “strong” and maki ng predictions
regardi ng revenue and earni ngs per share (CC at 13
19 78, 79), which happened in conjunction with two
press rel eases dated May 17 and May 22, 2000, that
cont ai ned detail ed safe harbor warni ngs (Ranps
Decl, Exhs E, F);

G | bert’s August 29, 2000, conversation with
unidentified investors regardi ng substantially the
sane subjects as his May 29 conversation (CC at 15
17 88, 89), which occurred in conjunction with two
press rel eases dated August 21, 2000, that

provi ded detail ed safe harbor warnings (Ranps
Decl, Exhs G H);

G | bert’s Septenber 22, 2000, conference
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statenments concerning projected revenues and

earni ngs and characterizing concerns about CM s
declining share prices as unfounded (CC at 16 {1
91, 92), and CM s September 27, 2000, statenent
that it was confortable with its previous earnings
projections (ld at 16 1Y 93, 94) — both of which
occurred in conjunction with press rel eases dated
Septenber 18 and Septenber 25, 2000, containing
saf e harbor warnings (Ranos Decl, Exhs I, J);

. The October 9, 2000, Kaufman Bros statenent based
upon information from G| bert and Creel man
forecasting optim stic revenues and earni ngs and
predi cting that Lucent would increase its orders
in the third and fourth quarter (CC at 17 § 95),
whi ch occurred in conjunction with the safe harbor
war ni ngs gi ven near the September 22 conference
and an October 2, 2000, press rel ease giving
detai |l ed safe harbor warnings (Ranmbs Decl, Exh K);

. The October 12, 2000, interview with
Mot | eyf ool .com (CC at 18 Y 99, 100; Grauer Decl
I, Exh 1), which occurred shortly after the
Oct ober 2, 2000, press release (Ranpbs Decl, Exh K)
and included cautionarK statenents (such as
characterizing the market as being in transition)
(Grauer Decl 1, Exh I).

Def endants contend that, based upon the detail ed safe
har bor warni ngs issued in conjunction with or in tenporal
proximty to all of Glbert and Creelman’s allegedly false
statenments, CM had “pervasively warned i nvestors about the
precise risks that [Barton] has identified in the CC.” Mt Dism
at 24:3-5. Barton challenges this characterization on severa

grounds.

First, Barton alleges that nmany of the statenents made
by Gl bert and Creel man were not forward-1ooking in nature. For

exanmpl e, Barton argues that statenments characterizing CMs
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busi ness as remmining “strong,” “solid” and “on track” to neet
revenue and earni ngs expectations and that downpl ayed any
concerns about CLECs relate to past or present facts and are not
forward-| ooking. Barton contends that the follow ng statenents
fall in this category:
. * * * [Glbert stated,] “Wth the acquisition of
OnPrem Networks and its conplenmentary products for
t he business nmulti-tenant unit (MIU) market, we

feel that [CM has a strong product set to pursue
enmer gi ng MIU opportunities.” CC [11] 1Y 68.

. On or about May 29, 2000, defendant G| bert
reassured investors and anal ysts that [CM s]

busi ness renmmined “strong.” CC [13] { 78.
. G | bert added, “During the quarter [CM al so

expanded its distribution capability with the
announcenent of an OEM agreenent wi th Marconi and
we announced Versapoint NV as our first
international customer. Overall, Q2 reflects our
ongoing focus on excellence, execution, and market
| eadership.” CC [13-14] 1 82.

. On or about August 29, 2000, defendants G | bert
and Creel man conferred with arge [CM
shar ehol ders and securities analysts and told them
that [CMs] third quarter 2000 business trends
remai ned “solid.” CC[15] ¢ 88.

. [CM was on track to report fourth quarter 2000
earni ngs per share of at least $0.29. CC [16] 1
92.

. [CMs] relationship with its CLEC custoners was
generating continuing revenue growth due to
continuing strong DSL Iine growth. CC[16] f 92.

. [CM s] shares had declined due to “unfounded”
concerns about [CLECs]. CC [16] 1 92.

See also Opp Mot Dismat 17:16-18:2 (enphasis added). Barton
contends that these statenents are not forward-|ooking in the

sense intended by the PSLRA. See In re Secure Conputing Corp

Sec Litig, 120 F Supp 2d 810, 818 (ND Cal 2000) (finding that

the statenent that a conpany was “on track” to neet expectations
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is “considered as [a] statenment[] of current business
conditions” and is not forward-|ooking). Defendants counter

that the statenments to which Barton cites are all eged to be

fal se based on future contingencies that had not yet occurred
and, as such, were neverthel ess forward-|ooking. Reply Mt D sm
at 10:28-11:11. Defendants al so argue that the safe harbor
protects underlying facts and assunpti ons on which predictions
are based and that any alleged “historical” facts that are a
part of the forward-looking statenents are thus protected. 1Id
at 11:12-21.

The definition of forward-|ooking statements includes
statenments containing projections of revenues, incone, earnings
per share, nmanagenent’s plans or objectives for future
operations and predictions of future econom c perfornmance.

Spl ash I, 2000 US Dist LEXIS 15369 at *17 (citing 15 USC § 78u-
5(i)(1)(A)-(C). Any statenments of the assunptions underlying
or relating to these types of statenents fall within the neaning
of a forward-1ooking statenent. Splash I, 2000 US Di st LEXI S
15369 at *17 (citing 15 USC § 17u-5(i)(1)(D)). In addition, a

present-tense statenent may qualify as forward-1looking “if the

truth or falsity of the statenment cannot be discerned until sone
point in tine after the statenent is made.” Splash |, 2000 US

Dist LEXIS 15369 at *17 (citing Harris v lvax Corp, 182 F3d 799,

805 (11th Cir 1999)).
Many of defendants’ statements are forward-|ooking in
that they constitute forecasts of future revenues and earnings

and are predictions regarding CMs future econom c perfornmance.
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The statenments to which Barton objects are those that pertain to
CM s citation of positive business devel opnents and CM s
characterization of CMs present prospects for neeting its
future projections. Barton does not allege that the past events
to which defendants refer (i e, the acquisition of OnPrem or the
addition of Versapoint) are false; rather, he seens to take
Issue with CMs characterizations that it its business was
“strong” and “solid,” that it was “on track” to neet future
goal s, that CLECs were a continuing source of revenue growth and
t hat concerns about CLECs were “unfounded.” The truth of such
statenments, in |large part, depends upon the occurrence of future
events (such as the possibility that the CLECs would curtail
future business). But to the extent that such statenments rested
upon a characterization of the present state of the conpany,
such statenments are not properly considered forward-| ooking.
Thi s concl usi on, however, is of little nmonent. First,
the vast mpjority of the statenments identified as forward-
| ooki ng by defendants involve future projections and thus are
forward-| ooking. Second, several of the handful of statenents
that were not forward-1ooking (characterizations of business as
“solid” and “on track”) are best characterized as inactionable
puffery, as the court has previously discussed. Third, to the
extent that such present-tense statenments are not puffery, the
court has already found that Barton has failed particularly to
pl ead either falsity or the basis for his information and
belief. 1In any event, the court proceeds on the basis that,

with the exception of the few statenents identified by Barton as
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statenments of present fact, the mpgjority of defendants’
statenments were forward-| ooking.

/

/

/

Bart on next objects that the forward-|ooking statenents
were not specifically identified as such. Opp Mt Dism at
18:23-14. Barton cites, for exanple, Harris, 182 F3d at 803,
for the proposition that a forward-1ooking statenent nust be
identified with precision. But as defendants point out, courts
in Harris’ own circuit have not interpreted Harris as inposing
such an inpractical requirenment:

There is no authority in this Circuit to hold

that a conpany nust specifically identify which

statenments in_a docunment are the forward-| ooking
st at ement s. Thus, a statement at the end of each

release or filing stating generally that forward-

| ooking statenments in this release or report are
made pursuant to the safe harbor provisions of

the PSLRA are considered sufficient, rather than a
specific | abeling of each statenment as forward-

| ooki ng.

In re Republic Servs Sec Litig, 134 F Supp 2d 1355, 1363 n4 (SD
Fla 2001).

The court is aware of no binding authority in the Ninth
Circuit that would require a conpany individually to identify
each and every forward-|ooking statenment in its press rel eases,
SEC filings, conference calls and the like. And in the court’s

view, the conclusion reached by the Republic Servs court is the

correct one. To saddle conpanies with such a duty would be
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I mpractical at best and inpossible at worst. Further, as

def endants point out, to inpose such a requirenent would void
virtually every safe harbor warning issued since the enactnent
of the PSLRA. And such a requirenment would al so contravene the
notion that the information in corporate announcenents and

di scl osures is evaluated fromthe perspective of a reasonable

i nvestor. See Fecht, 70 F3d at 1082. |[If the warnings given in
connection with a docunent or other statenent are adequate, a
reasonabl e i nvestor will have enough information to ascertain
whi ch statements are projections or are contingent upon future
events.

That being said, the court nust still eval uate whether
the statenents are adequately identified. The April 18 and July
17, 2000, press releases contained a cautionary statenment at
their concl usions, which is enough sufficiently to identify the
press rel eases as containing forward-|ooking statenents. The
sane is true for the three SEC filings that Barton all eges
contai ned fal se statenents. The conference calls are a slightly
nmore difficult matter, since the specifics of the cautionary
statenments were not recited during those calls - instead,
Creelman referred |isteners to contenporaneous witten
docunents. The Ninth Circuit, however, has found that an oral
statement referring listeners to a “readily available witten
docunment” woul d sufficiently designate the conversation as
contai ni ng forward-1| ooking statenments. C orox, 2004 US App
LEXIS 119 at *19. Thus, the conference calls are sufficiently

identified.
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Wth respect to the other statements identified by
def endants as falling under the “bespeaks caution” doctrine, the
court is less convinced. Defendants contend that such
statements were made in close enough tenporal proximty to the
saf e harbor warnings contained in press releases, SEC filings
and conference calls that such safe harbor warnings could be
extended to those statenents. Defendants cite Fecht in support
of this notion. Fecht states, in relevant part, that “whether a
statement in a public docunent is msleading may be deterni ned
as a matter of |aw only when reasonable m nds could not disagree
as to whether the mix of information in the docunent is
m sl eading.” 70 F3d at 1082 (enphasis in original). Defendants
al so point to a Tenth Circuit case, G ossman v Novell, Inc, 120

F3d 1112, 1122 (10th Cir 1997), in which the court of appeals

di scredited the notion that the cautionary | anguage be contai ned
or referenced in the sane docunent or conversation, so |long as
the cautionary information is available in some other public
docunent .

While, as a theoretical matter, it mght be true that a
reasonabl e i nvestor would investigate information available in a
publ i c docunent and would attribute any warnings in such a
docunment to other statenents by the conpany’s representatives,
maki ng such an assunpti on does not conport with the text of the
PSLRA. The safe harbor provision of the PSLRA requires that
statenments be “identified as forward-|ooking statements” before
t he safe harbor protection may apply. 15 USC § 78u-

5(c)(1)(A) (i). Thus, any forner extension of the “bespeaks
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caution” doctrine to statenments that nake no reference to
forward-1 ooking statenents |ikely does not survive the
codification of that doctrine in the safe harbor provision of
t he PSLRA.

Under this requirenment, therefore, the majority of
additional statenments identified by the defendants are not
i mmuni zed by the PSLRA' s safe harbor and the “bespeaks caution”
doctrine. Although many of these statenents occurred within
days of press releases and other filings that contained
cautionary information, defendants do not contend that G | bert
or Creel man specifically cautioned that |isteners should refer
to those docunents for appropriate cautionary warnings. Thus,
it is possible that investors m ght see or hear such statenents
and, not seeing or hearing any indication that cautionary
war ni ngs exi st, would not undertake the effort to read the
acconpanying press releases or SEC filings. The only such
statenents that may warrant inmmunization are the conference cal
foll ow-up conversations with individual investors and anal ysts.
To the extent that the individuals who participated in the
foll ow-up conversations also participated in the conference
calls, any such individual would have heard the safe harbor
war ni ngs as part of the conference calls. Thus, any warnings
gi ven during the conference calls ought to apply to the follow
up conversations — at least with respect to conversations with
i ndi vi dual s who participated in the correspondi ng conference
call.

Thus, the court concludes that the statenents in the
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press releases, SEC filings, conference calls and foll ow up
conversations were all identified with the requisite

specificity.

Bart on next objects that the cautionary | anguage
acconpanyi ng the statenents was nere boil erplate and thus cannot
be considered the type of meaningful cautionary | anguage
contenpl ated by the PSLRA. It is true that boilerplate | anguage
war ni ng that investnments are risky or general |anguage not
pointing to specific risks is insufficient to constitute a
meani ngf ul cautionary warning. Splash I, 2000 US Di st LEXI S
15369 at *32-*33. The cautionary warning ought to be precise
and relate directly to the forward-|ooking statenents at issue.

Id at *32 (citing Provenz v MIler, 102 F3d 1478, 1493 (9th Cir

1996)). But the PSLRA does not require a listing of all factors
that m ght make the results different fromthose forecasted.

I nstead, the warning nust only mention inportant factors of
simlar significance to those actually realized. C orox, 2004
US App LEXI'S 119 at *18; Harris, 182 F3d at 807.

Turning to the statenents at issue, the acconpanying
war ni ngs i ncluded references to specific factors that were
either the sanme or of simlar significance to the actual causes
of CMs downturn. For exanple, the April 2000 press rel ease

cont ai ned warni ngs concerning the timng and anount of custoner

orders and the concentration of revenue in a small nunber of
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custonmers. See Ranps Decl, Exh Cat 2. And the April S-1/A
filing contained detailed risk warnings regarding fluctuation
based on tim ng, anmount, cancellation or rescheduling of orders,
strategic partnerships with other conpanies (including Lucent),
the fact that Lucent was introducing a conpeting product |ikely
to cause a reduction in CMs sales and risks related to the
financial stability of CLECs. See RIN, Exh E at 4-7. The
adequacy of such warnings would al so be applicable to the
conference calls, since Creelman directed listeners to CM s
press releases and filings to obtain the relevant cautionary

war ni ngs. Thus, CM s safe harbor warni ngs were adequat e.

Barton finally objects that defendants cannot “bespeak
caution” when they know the statenments they have nmade are fal se.
Opp Mot Dism at 22:3-22. Barton is correct that “the inclusion
of general cautionary |anguage regarding a prediction would not
excuse the alleged failure to reveal known nmaterial, adverse

facts.” Rubenstein v Collins, 20 F3d 160, 171 (5th Cir 1994).

But to undercut the safe harbor analysis in this fashion, Barton
must adequately show that the statenments at issue were know ngly
false. As discussed in sone detail above, Barton has not pled
falsity with the requisite precision nor pled facts giving rise
to a strong inference of scienter. Thus, Barton cannot avoid,
on the basis of this objection, imunization of the forward-

| ooki ng statenments acconpani ed by adequate cautionary warni ngs.
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Accordingly, the court finds that the forward-1ooking
statenments in the press releases, SEC filings, conference calls
and foll ow-up conversations with conference call participants
are immuni zed under the PSLRA's safe harbor and that, to the
extent Barton’s CC prem ses liability on those statenents, it

must be dism ssed with prejudice.

The court thus finds that Barton’s conplaint is

i nadequate on three grounds: (1) Barton fails to plead the basis
for his information and belief and the basis for falsity with
the required particularity; (2) Barton fails to plead facts that
give rise to a strong inference of scienter; (3) many of the
statenments upon which Barton prem ses liability are inmunized
under the PSLRA's safe harbor codification of the “bespeaks
caution” doctrine. Accordingly, the court GRANTS defendants’

notion to dism ss Barton’s Section 10(b) claim

In addition to arguing that Barton’s Section 10(b) and
Rul e 10b-5 cl ai m shoul d be di sm ssed, defendants contend that
Barton’s Section 20(a) claimshould al so be disn ssed.
Def endants claimthat, because Barton has failed to plead a
vi abl e cl ai munder Section 10(b), his Section 20(a) clai m nust

also fail. Mot Dism at 24:7-10. Barton contends that, because
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his conplaint states a good Section 10(b) claim his Section
20(a) claimshould also survive. Opp Mt Dismat 20:25-27.
Section 20(a) provides for “controlling person
liability.” To establish such liability, plaintiff nust show a
primary violation — in other words, plaintiff nust raise a good
cl ai m under Section 10(b). See, e g, Wenger, 2 F Supp 2d at
1252. Thus, in the absence of a viable claimunder Section
10(b), any remaining Section 20(a) clains nust be dism ssed.
Splash Il, 2001 US Dist LEXIS 16252 at *51, quoting Paracor
Fi nance Inc v General Electric Capital Corp, 96 F3d 1151, 1161

(9th Cir 1996); Copperstone v TCSI Corp, 1999 US Dist LEXIS

20978, *55 (ND Cal); Wenger, 2 F Supp 2d at 1252.

Because the court has concluded that Barton’ s Section
10(b) claimfails for all of the reasons stated above, Barton
has no basis upon which to prem se a Section 20(a) claim Thus,

Barton’s 20(a) claimnust al so be DI SM SSED.

For the reasons stated above, the court GRANTS
def endants’ notion to dism ss (Doc # 85) in its entirety.
Barton’s conplaint is DISM SSED. Wth respect to the statenents
found to be i mmunized by the PSLRA' s safe harbor provision, such
dism ssal is with prejudice. Barton may file an amended
conpl ai nt renedyi ng the

pl eadi ng deficiencies identified in this order within 60 days of
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the date of this order.

IT 1S SO ORDERED

52

VAUGHN R WALKER
United States District Judge




